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Facts:










       
      

Mrs. Nolte had her application for retirement with an invalidity pension rejected by the Landesversicherungsanstalt Hannover (LVA).  According to German law on social insurance, an insured person suffering from incapacity to work is entitled to the grant of an invalidity pension if he can show that he paid at least three years' contributions in the five years preceding the onset of invalidity in respect of employment or an activity subject to compulsory insurance.  However, minor employment, which means working less than 15 hours per week with a monthly remuneration not regularly exceeding one-seventh of the average monthly salary of persons insured under the statutory old-age insurance scheme during the preceding calendar year, is not subject to the statutory old-age insurance scheme.

Mrs Nolte, who was born on 14 May 1930, worked until 1965 and paid compulsory insurance contributions. On account of having to bring up her children and subsequently having been in minor employment, she ceased paying compulsory contributions. Between 1977 and March 1987, when she stopped working, Mrs Nolte continued to be in minor employment as a cleaner. Since June 1988 she has been afflicted by a severe illness, with the result that she is no longer able to undertake regular paid work, and she applied to the LVA for retirement and invalidity pension in November 1988.  LVA rejected her application on the ground that, out of the 60 calendar months preceding the onset of invalidity, Mrs Nolte could not show that she had paid 36 months' contributions in respect of employment subject to compulsory insurance.  

Following an unsuccessful complaint, Mrs Nolte brought proceedings before the Sozialgericht Hannover for the annulment of the decision rejecting her complaint.  The Sozialgericht takes the view that the exclusion of minor employment from compulsory old-age insurance constitutes indirect discrimination contrary to Article 4(1) of the directive and that the plaintiff in the main proceedings should be treated as if she had paid contributions to the old-age insurance scheme before the onset of invalidity.   However, they referred the following questions to the ECJ:

Questions Presented to the ECJ:



Does a national provision which excludes part-time employees from the statutory old-age insurance scheme entail discrimination on grounds of sex contrary to Article 4(1) of Directive 79/7/EEC if considerably more women than men are thereby affected?

If the answer to Question 1 is in the affirmative, is Article 4(1) of Directive 79/7/EEC to be interpreted as meaning that entitlement to a pension on account of incapacity for work exists even in the absence of compulsory contribution periods if, in the five years prior to the occurrence of the incapacity for work, employment of up to 15 hours a week, not subject to social insurance under national law, has been engaged in for at least three years, in the course of which the stipulated earnings thresholds have not been exceeded, and the exclusion from benefits associated with this form of part-time work affects considerably more women than men?"

Statement of the ECJ:






                 

Mrs. Nolte must be considered a worker in the sense of the Directive; the fact that a worker' s earnings do not cover all his needs cannot prevent him from being a member of the working population.

When considering the national provision, the Court points out that it is for the Member States to choose the measures capable of achieving the aim of their social and employment policy. In exercising that competence, the Member States have a broad margin of discretion.  Thus, even though the policy has in indirect discriminatory effect on women, it is compatible with the Directive 79/7/EEC since the national legislature was reasonably entitled to consider that the legislation in question was necessary in order to achieve a social policy aim unrelated to any discrimination on grounds of sex.  

Due to this reasoning, the Court found it unnecessary to answer the second question.  

