Ingrid Rinner-Kuhn v. FWW Spezial-Gebäudereinigung GmbH & Co. (Germany)    Case: C171/88

Facts:










      

Mrs. Rinner-Kuehn worked for FWW Spezial-Gebäudereinigung GmbH (FWW), an office-cleaning company.  Mrs. Rinner-Kuehn fell ill and could not work, and FWW refused to continue paying her. Although the German law on the continued wages specified that employers must continue to pay wages up to six weeks if an employee, through no fault of his or her own, is incapable of working. However, there is a caveat that an employee who works less than 10 hours and 45 minutes per week is excluded from such benefits.  Because Mrs. Rinner-Kuehn only worked 10 hours per week, FWW felt it had strong grounds not to pay her benefits for the eight hours in which she was sick and could not work.  

Mrs. Rinner-Kuehn appealed against that decision to the Arbeitsgericht (Labor Court ) Oldenburg seeking the continued payment of her wages during the absence caused by her illness.  The court decided her case brought up issues concerning interpretation of Article 119 of the EEC Treaty and of Directive 75/117. It stayed the proceedings and referred the following questions to the ECJ:

Questions Presented to the ECJ:






         

Is a law which dictates that an employer only owes an employee benefits if he or she works at least 10 hours and 45 minutes a week compatible with Article 119 and the Directive even if the proportion of women adversely affected by that derogation is considerably greater than that of men?

Statement of the ECJ:







     

The German law runs counter to Article 119 and the Directive.  Article 119 stands for the proposition that men and women should receive equal pay for equal work.  The continued payment of wages to an employee in the event of illness falls within the concept of "pay" within the meaning of Article 119 of the Treaty.  It is also clear from the order requesting a preliminary ruling that in percentage terms considerably less women than men work the minimum number of weekly or monthly hours required to entitle an employee to the continued payment of wages in the event of inability to work due to illness.  

In such a situation, it must be concluded that a provision such as that in question results in discrimination against female workers in relation to male workers and must, in principle, be regarded as contrary to the aim of Article 119 of the Treaty. The position would be different only if the distinction between the two categories of employees were justified by objective factors unrelated to any discrimination on grounds of sex. However, if the Member State can show that the means chosen meet a necessary aim of its social policy and that they are suitable and requisite for attaining that aim, the mere fact that the provision affects a much greater number of female workers than male workers cannot be regarded as constituting an infringement of Article 119 .

Article 119 of the EEC Treaty must be interpreted as precluding national legislation which permits employers to exclude employees whose normal working hours do not exceed 10 hours a week or 45 hours a month from the continued payment of wages in the event of illness, if that measure affects a far greater number of women than men, unless the Member State shows that the legislation concerned is justified by objective factors unrelated to any discrimination on grounds of sex .
