Graciela Ato del Avellanal v. Peru

Communication No. 202/1986, U.N. Doc. Supp. No. 40 (A/44/40) at 196 (1988)

Date of Communication:  13 January 1987

Date of Meeting: 28 October 1988

Facts:

Graciela Ato del Avellanal is a Peruvian citizen born in 1934, employed as professor of music and married to Guillermo Burneo, currently residing in Peru.  She is the owner of two apartment buildings in Lima, which she acquired in 1974. It appears that a number of tenants took advantage of the change in ownership to cease paying rent for their apartments. 

After unsuccessful attempts to collect the overdue rent, Avellanal sued the tenants on 13 September 1978.  The court of first instance found in her favor and ordered the tenants to pay her the rent due since 1974. The Superior Court reversed the judgment on 21 November 1980 on the procedural ground that she was not entitled to sue, because, according to article 168 of the Peruvian Civil Code, when a woman is married only the husband is entitled to represent matrimonial property before the Courts.  On 10 December 1980 Avellanal appealed to the Peruvian Supreme Court, submitting, inter alia, that the Peruvian Constitution now in force abolished discrimination against women and that article 2 (2) of the Peruvian Magna Carta provides that "the law grants rights to women which are not less than those granted to men". However, on 15 February 1984 the Supreme Court upheld the decision of the Superior Court.  Avellanal interposed the recourse of amparo on 6 May 1984, claiming that in her case article 2 (2) of the Constitution had been violated by denying her the right to litigate before the courts only because she is a woman. The Supreme Court rejected her recourse of amparo on 10 April 1985.  After exhausting her domestic remedies, Avellanal sought recourse in the HRC, claiming sex discrimination.  

The HRC declared Avellanal’s case admissible and set a time limit on receiving Peru’s submission of 6 February 1988.  As of the date of the decision, they did not receive any such submission, despite sending out a reminder on 17 May 1988.  The HRC noted as implicit in article 4, paragraph 2, of the Optional Protocol that the State party has the duty to investigate in good faith all allegations of violation of the Covenant made against it and its authorities, and to furnish to the Committee all relevant information. Thus, it viewed all of the information as provided by Avellanal as uncontested by Peru.

On the charge of sex discrimination, the HRC found that the facts before it reveal that the application of article 168 of the Peruvian Civil Code to the author resulted in denying her equality before the courts and constituted discrimination on the ground of sex.  It stated that it was of the view that the events of this case, in so far as they continued or occurred after 3 January 1981 (the date of entry into force of the Optional Protocol for Peru), disclose violations of articles 3, 14, paragraph 1 and 26 of the Covenant.

F. H. Zwaan-de Vries v. the Netherlands

Communication No. 182/1984 (9 April 1987), U.N. Doc. Supp. No. 40 (A/42/40) at 160 (1987)

Date of communication: 28 September 1984 

Date of meeting: 9 April 1987

Facts:

Zwaan de Vries was born in 1943 and is married to Mr. C. Zwaan. She was employed from early 1977 to 9 February 1979 as a computer operator. Since then she has been unemployed. Under the Unemployment Act she was granted unemployment benefits until 10 October 1979. She subsequently applied for continued support on the basis of the Unemployment Benefits Act (WWV). The Municipality of Amsterdam rejected her application on the ground that she did not meet the requirements because she was a married woman; the refusal was based on section 13, subsection 1 (1), of WWV, which did not apply to married men. 

Zwaan de Vries pursued the matter before the competent domestic instances. By decision of 9 May 1980 the Municipality of Amsterdam confirmed its earlier decision of 12 November 1979. She appealed against the decision of 9 May 1980 to the Board of Appeal in Amsterdam, which, by an undated decision sent to her on 27 November 1981, declared her appeal to be unfounded. She then appealed to the Central Board of Appeal, which confirmed the decision of the Board of Appeal on 1 November 1983. At this point, Zwaan de Vries claimed she had exhausted all national legal remedies. 

Note: In the early 1980s, the Netherlands amended section 13, subsection 1 (1}, of WWV to meet its obligations under the EEC directive. The amendment consisted of the deletion of section 13, subsection 1 (1), with the result that it became possible for married women who were not breadwinners to claim WWV benefits, while the duration of the benefits, which had previously been two years, was reduced for people aged under 35. 

Complaint:

Zwaan de Vries claims that the only reason why she was denied unemployment benefits is because of her sex and marital status and contends that this constitutes discrimination within the scope of article 26 of the Covenant.

The Netherlands questioned the scope of article 26 of the International Covenant on Civil and Political Rights: article 26 of the Covenant does entail an obligation to avoid discrimination, but that this article can only be invoked under the Optional Protocol to the Covenant in the sphere of civil and political rights. Civil and political rights are to be distinguished from economic, social and cultural rights, which are the object of a separate United Nations Covenant, the International Covenant on Economic, Social and Cultural Rights. 

Decision:

The Committee is of the view that the International Covenant on Civil and Political Rights would still apply even if a particular subject-matter is referred to or covered in other international instruments, for example the International Convention on the Elimination of All Forms of Racial Discrimination, the Convention on the Elimination of All Forms of Discrimination against Women, or, as in the present case, the International Covenant on Economic, Social and Cultural Rights. Notwithstanding the interrelated drafting history of the two Covenants, it remains necessary for the Committee to apply fully the terms of the International Covenant on Civil and Political Rights. The Committee observes in this connection that the provisions of article 2 of the International Covenant on Economic, Social and Cultural Rights do not detract from the full application of article 26 of the International Covenant on Civil and Political Rights.

The right to equality before the law and to equal protection of the law without any discrimination does not make all differences of treatment discriminatory. A differentiation based on reasonable and objective criteria does not amount to prohibited discrimination within the meaning of article 26.

A differentiation which appears on one level to be one of status is in fact one of sex, placing married women at a disadvantage compared with married men. Such a differentiation is not reasonable, and this seems to have been effectively acknowledged even by the State party by the enactment of a change in the law on 29 April 1985, with retroactive effect to 23 December 1984.  The circumstances in which Zwaan-de Vries found herself at the material time and the application of the then valid Netherlands law made her a victim of a violation, based on sex, of article 26 of the International Covenant on Civil and Political Rights, because she was denied a social security benefit on an equal footing with men. 

Although the State party has thus taken the necessary measures to put an end to the kind of discrimination suffered by Zwaan-de Vries at the time complained of, the Committee is of the view that the State party should offer her an appropriate remedy

