Joan Gillespie and others v Northern Health and Social Services Boards, Department of Health and Social Services, Eastern Health and Social Services Board and Southern Health and Social Services Board. (Northern Ireland, UK)  
Case: C-342/93
Facts:









                   

During 1988, the plaintiffs took maternity leave. Under a collective agreement ° paragraph 9 of Section 6 of the General Council Handbook adopted by the Joint Councils for the Health and Personal Social Services (Northern Ireland) ° they received during that period the following benefits: full weekly pay for the first four weeks, nine-tenths of full weekly pay for two weeks thereafter and one-half of full weekly pay for 12 weeks. These conditions were more favorable than those laid down by the relevant general legislation.

In November 1988, negotiations within the health services resulted in pay increases backdated to 1 April 1988. However, the plaintiffs in the main proceedings were unable to receive that increase because of the method of calculating the benefit payable during maternity leave, as laid down in the General Council Handbook.

In 1989 the plaintiffs instituted proceedings before the Industrial Tribunal (Northern Ireland), claiming to have suffered discrimination on grounds of sex because, during their maternity leave, their pay had been reduced and, on account of the method of calculating the cash benefits to which they were entitled during that period, they had not received the benefit of the backdated pay rise. The Industrial Tribunal dismissed their application and the plaintiffs appealed to the Court of Appeal in Northern Ireland.

The Court of Appeal considered that settlement of the dispute before it required an interpretation of Article 119 of the Treaty, as well as of Directives 75/117 and 76/207; it accordingly stayed proceedings and referred the following questions to the ECJ:

Questions Presented to the ECJ:





               
Does it follow from the principle of equal pay, laid down in Article 119 of the Treaty and set out in detail in Directive 75/117, or from the principle that pregnant women have a lawful right to protection, contained in Directive 76/207, that women on maternity leave must continue to receive full pay and, where appropriate, must receive a pay rise awarded before or during maternity leave. If there is no such requirement, the national court asks whether Community law none the less lays down specific criteria and, if so, what criteria for determining the amount of benefit to be paid to those women during maternity leave.

Statement of the ECJ:








First the Court decides that maternity leave benefits fits under the rubric of “pay” as described by Article 119 of the Treaty and Directive 75/117 since the benefit paid by an employer under legislation or collective agreements to a woman on maternity leave is based on the employment relationship.  

The current case is unique because women receiving benefits whole on maternity leave is not comparable either with that of a man or with that of a woman actually at work.  Various EU directives do not really speak to how much these benefits should be, so it is left to the national legislature to set the amount of the benefit to be paid during maternity leave, having regard to the duration of such leave and the existence of any other social advantages.  The only principles the Treaty or Directives lay out is that the amount payable could not, however, be so low as to undermine the purpose of maternity leave, namely the protection of women before and after giving birth.  In the present case, there is nothing to suggest that the amount of the benefit granted was sych as to undermine the objective of protecting maternity leave.  

Women on maternity leave should receive a pay raise awarded before or during that period.  The principle of non-discrimination therefore requires that a woman who is still linked to her employer by a contract of employment or by an employment relationship during maternity leave must, like any other worker, benefit from any pay rise, even if backdated, which is awarded between the beginning of the period covered by reference pay and the end of maternity leave. To deny such an increase to a woman on maternity leave would discriminate against her purely in her capacity as a worker since, had she not been pregnant, she would have received the pay rise.

While the instant case is covered by Article 119 of the Treaty and Directive 75/117, it is not covered by Directive 76/207.
